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DEPARTMENT  OF  ENERGY 
10  CFR  Part  710 

Defense  Programs;  Criteria  and 
Procedures  for  Determining  Eligibility 
for  Access  to  Classified  Matter  or 
Significant  Quantities  of  Special 
Nuclear  Material;  Correction  of 
Nomenclature 

agency:  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Energy  is 
amending  10  CFR  Part  710  to  reflect 
better  its  present  character  as  a  DOE 
Regulation.  This  Part  previously 
published  as  an  Energy  Research  and 
Development  Administration  (ERDA) 
Regulation  and  was  revised  as  of  May 
31, 1979,  to  reflect  its  new  status  as  a 
DOE  Regulation.  DOE  is  amending  Part 
710  and  is  correcting  nomenclature 
throughout  Part  710  to  remove  certain 
inaccuracies  contained  in  the  May  31, 
1979  verion.  DOE  is  also  amending  the 
administrative  review  procedures  used 
for  granting,  denying,  or  revoking  an 
individual's  access  authorization.  Such 
an  authorization  allows  an  individual 
access  to  national  security  information, 
Restricted  Data,  and  special  nuclear 
material.  DOE  is  also  requiring  access 
authorization  for  individuals  handling 
lesser  amounts  of  special  nuclear 
material  than  has  previously  been  the 
case. 

EFFECTIVE  DATE:  April  22, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Martin  J.  Dowd,  Director,  Division  of 
Security,  Office  of  Safeguards  and 
Security,  U.S.  Department  of  Energy, 
Washington,  DC  20545,  301/353-3652. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  DOE  published  its  proposed  rule 
in  the  Federal  Register  on  September  24, 

1980,  45  FR  63292.  Public  comments  were 
invited  on  or  before  October  24, 1980.  No 
public  comments  have  been  received. 

B.  Minor  Changes 

To  clarify  Definitions  the  phrase  in 
§  710.5,  “Manager  of  Operations",  has 
been  expanded  to  include  the  Manager 
of  the  Pittsburgh  Naval  Reactors  Office 
and  the  Manager  of  the  Schenectady 
Naval  Reactors  Office. 

Issued  in  Washington,  DC.  on  March  12. 

1981. 

Robert  L.  Morgan, 

Acting  Assistant  Secretary  for  Defense 
Programs. 

For  the  reasons  set  out  in  the 
preamble,  Part  710  of  Chapter  III  of  Title 
10  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 


PART  710— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO 
CLASSIFIED  MATTER  OR 
SIGNIFICANT  QUANTITIES  OF 
SPECIAL  NUCLEAR  MATERIAL 

1.  Part  710  is  amended  by  deleting  the 
words  “Assistant  Administrator  for 
National  Security”,  “Administrator”, 
“Personnel  Security  Review  Board"  (or 
"Board”),  and  "Personnel  Security 
Board”  (or  “Board”)  wherever  they 
appear,  and  substituting  the  words, 
"Assistant  Secretary  for  Defense 
Programs”,  “Secretary”,  “Personnel 
Security  Review  Examiner”,  and 
“Hearing  Officer",  respectively. 

2.  Section  710.5  is  revised  to  read  as 
follows: 

§  710.5  Definitions. 

As  used  in  this  part: 

(a)  "Access  Authorization"  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  employed  by,  or  is  an  applicant  for 
employment  with  DOE  contractors, 
agents,  and  access  permittees  of  DOE  is 
eligible  for  access  to  Restricted  Data  or 
national  security  information  or  is 
eligible  for  access  to,  or  control  over, 
significant  quantities  of  special  nuclear 
material;  and  an  individual  (including  a 
consultant)  who  is  a  DOE  employee  or 
applicant  for  DOE  employment  or 
otherwise  designated  by  the  Secretary 
of  DOE  is  eligible  for  security  clearance. 

(b)  For  the  purposes  of  this 
Regulation,  “significant  quantities  of 
special  nuclear  material”  means 
unclassified  special  nuclear  material, 
not  subject  to  a  Nuclear  Regulatory 
Commission  (NRC)  license,  in  one 
facility  or  one  shipment  in  the  following 
quantities: 

(1)  Uranium  235  (contained  in  uranium 
enriched  20  percent  or  more  in  the 
Uranium  235  isotope)  alone,  or  in 
combination  with  Plutonium  and/or 
Uranium  233  when  (multiplying  the 
Plutonium  and/or  Uranium  233  content 
by  2Va)  the  total  is  1,000  grams  or  more. 

(2)  Plutonium  and/or  Uranium  233 
when  the  Plutonium  and/or  Uranium  233 
content  is  400  grams  or  more. 

(3)  Special  nuclear  material  in  lesser 
quantities  but  which  is  located  in  the 
same  area  or  shipment  with  other 
special  nuclear  material  with  which  it 
could  be  selectively  combined  to 
produce  the  equivalent  quantities  in 
paragraph  (b)(1)  or  (2)  of  this  section. 

(c)  “DOE  Personnel  Security  Review 
Examination”  means  a  review  process 
as  described  in  §  710.31,  in  which  the 
designated  DOE  Personnel  Security 
Review  Examiners  individually  and 
independently  review  questions 


concerning  the  eligibility  or  continued 
eligibility  of  those  individuals  described 
in  §  710.2,  and  offer  findings  and 
recommendations  to  the  DOE  Assistant 
Secretary  for  Defense  Programs. 

(d)  “DOE  Personnel  Security  Review 
Examiners”  are  persons  appointed  by 
the  DOE  Assistant  Secretary  for  Defense 
Programs  who  are  designated  to  review 
questions  concerning  the  eligibility  or 
continued  eligibility  of  those  individuals 
described  in  §  710.2.  Examiners  shall  be 
U.S.  citizens  and  have  a  DOE  “Q" 
clearance  and  shall  not  otherwise  be  in 
the  employ  of  the  DOE. 

(e)  “Hearing  Counsel”  means  a  DOE 
attorney  assigned  to  prepare  and 
conduc)  hearings  as  provided  in 
§§710.28  and  710.27. 

(f)  “Manager  of  Operations”  means 
the  Manager  of  a  DOE  Operations 
Office,  the  Manager  of  Pittsburgh  Naval 
Reactors  Office,  die  Manager  of 
Schenectady  Naval  Reactors  Office  (and 
at  Headquarters,  the  Director,  Office  of 
Safeguards  and  Security — see  §  710.38). 

(g)  “Hearing  Officer”  is  an  individual 
appointed  by  the  Manager  of  Operations 
who,  upon  considering  the  evidence  at  a 
hearing,  makes  specific  findings  as  to 
the  truth  of  the  derogatory  information, 
and  determines  whether  to  recommend 
to  the  Manager  of  Operations  the 
granting,  denial,  or  revocation  of  an 
individual’s  access  authorization. 
Hearing  Officers  shall  be  U.S.  citizens 
and  have  a  DOE  “Q"  clearance. 

(h)  “Secretary"means  the  head  of  the 
Department  of  Energy  as  provided  by 
section  201  of  the  Department  of  Energy 
Organization  Act. 

§710.20  l Amended] 

3.  §  710.20  is  amended  by  deleting  the 
words  “Personnel  Security  Board" 
where  they  appear. 

4.  §  710.22  is  amended  by  revising 
paragraphs  (c),  (e),  and  (f)  to  read  as 
follows: 

§710.22  Notice  to  individual. 
***** 

(c)  That  in  the  event  the  individual 
desires  a  hearing  the  individual  must, 
within  twenty  days  of  the  date  of  receipt 
of  the  notification  letter,  indicate  in 
writing  to  the  Manager  of  Operations 
from  whom  the  letter  was  received  that 
the  individual  wishes  a  hearing  before  a 
Hearing  Officer. 

***** 

(e)  That,  if  the  individual  so  requests, 
a  hearing  will  be  scheduled  before  a 
Hearing  Officer,  with  due  regard  for  the 
convenience  dnd  necessity  of  the  parties 
or  their  representatives,  for  the  purpose 
of  affording  the  individual  an 
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opportunity  of  supporting  his  eligibility 
for  access  authorization. 

(f)  That,  if  the  individual  requests  a 
hearing,  the  individual  will  be  notified  in 
writing  of  the  Hearing  Officer's  identity 
when  the  Hearing  Officer  is  appointed 
by  the  Manager  of  Operations. 
***** 

5. 1 710.25  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§710.25  Selection  of  DOE  hearing 
counsel. 

***** 

(b)  Hearing  Counsel  shall,  prior  to  the 
scheduling  of  the  hearings,  review  the 
information  in  the  case  and  shall  request 
the  presence  of  witnesses  and  the 
production  of  physical  evidence  in 
accordance  with  the  provisions  of 
paragraphs  (m),  (n),  (o),  and  (p)  of 
§  710.27.  When  the  presence  of  a  witness 
is  deemed  by  the  Hearing  Counsel  to  be 
necessary  or  desirable  to  a  proper 
determination  of  the  issues  before  the 
Hearing  Officer,  the  Manager  of 
Operations  shall  make  arrangements  by 
subpoena  or  otherwise  for  such 
witnesses  to  appear,  be  confronted  by 
the  individual,  and  be  subject  to 
examination  and  cross-examination. 

(6)  Section  710.26  is  revised  to  read  as 
follows: 

§  7 1 0.26  Appoi  ntment  of  hearing  officers. 

(a)  Upon  notification  from  the  Hearing 
Counsel  that  arrangements  for  an 
expeditious  hearing  have  been 
completed,  the  Manager  of  Operations 
shall  appoint  a  Hearing  Officer. 

(b)  No  person  shall  serve  as  a  Hearing 
Officer  who  has  prejudged  the  case  to 
be  heard;  who  possesses  information 
that  would  impair  his  ability  to  render 
impartial  recommendations  or  advice;  or 
who  for  bias  or  prejudice  generated  for 
any  reason  would  be  unable  to  render 
fair  and  impartial  recommendations  or 
advice. 

(c)  Immediately  upon  the  appointment 
of  a  Hearing  Officer,  the  Manager  of 
Operations  will  notify  the  individual  of 
the  identity  of  the  Hearing  Officer  and 
of  the  individual’s  right  to  challenge  the 
Hearing  Officer  for  cause.  Such 
challenge,  accompanied  by  the  reasons 
therefor,  must  be  submitted  to  the 
Manager  of  Operations  within  seventy- 
two  hours  of  the  receipt  of  the  notice  of 
the  identity  of  the  Hearing  Officer. 

(d)  In  the  event  the  individual 
challenges  the  Hearing  Officer,  the 
Manager  of  Operations  will  rule  on  the 
challenge.  Where  the  challenge  of  the 
individual  is  sustained,  the  Manager  of 
Operations  shall  appoint  a  new  Hearing 
Officer  and  notify  the  individual.  The 
individual  shall  have  the  right  to 
challenge  the  new  Hearing  Officer  for 


cause  and  such  challenge  shall  be  dealt 
with  in  the  same  manner  as  an  original 
challenge.  The  Manager  of  Operations 
shall  also  notify  the  individual  of  the 
rejection  of  any  challenge.  The  Hearing 
Officer  shall  convene  a  hearing  as  soon 
as  is  reasonably  practicable. 

(e)  The  Manager  of  Operations  shall 
notify  the  individual  in  writing,  at  least 
one  week  in  advance  of  the  date,  hour, 
and  place  the  hearing  will  convene.  In 
the  event  the  individual  fails  to  appear 
at  the  time  and  place  specified,  a 
recommendation  as  to  the  final  action  to 
be  taken  shall  be  made  by  the  Manager 
of  Operations  to  the  Assistant  Secretary 
for  Defense  Programs  on  the  basis  of  the 
record  in  the  case.  At  the  request  of  the 
individual,  however,  the  Manager  of 
Operations  may  permit  a  hearing  at  a 
newly  scheduled  date,  hour,  and  place 
for  good  cause  shown. 

7.  In  §  710.27,  paragraphs  (a),  (c)(2), 

(e),  (f)  and  (j)  are  revised  to  read  as 
follows: 

§710.27  Conduct  of  proceedings. 

(a)  The  proceedings  shall  be 
conducted  by  the  Hearing  Officer  in  an 
orderly,  impartial,  and  decorous  manner 
with  every  effort  made  to  protect  the 
interest  of  the  Government  and  of  the 
individual  in  determining  the  truth  of  the 
allegations.  In  no  case  will  undue  delay 
be  tolerated  or  will  the  individual  be 
hampered  by  unduly  restricting  the  time 
necessary  for  proper  preparation  and 
presentation.  In  performing  duties,  the 
Hearing  Officer  shall  always  bear  in 
mind  and  make  clear  to  all  concerned 
that  the  proceeding  is  an  administrative 
hearing  and  not  a  trial. 
***** 

(c)  *  *  * 

(2)  Hearing  Counsel  shall  express  no 
opinion  to  the  Hearing  Officer 
concerning  the  merits  of  the  case. 
Hearing  Counsel  shall  advise  the 
individual  of  the  individual's  rights 
under  these  procedures  when  the 
individual  is  not  represented  by  counsel 
of  the  individual's  own  choosing. 
***** 

(e)  During  the  course  of  the  hearing 
the  Hearing  Officer  shall  rule  on  all 
questions  presented  to  the  Hearing 
Officer  for  the  Hearing  Officer’s 
determination. 

(f)  In  the  event  it  appears  in  the  course 
of  the  hearing  that  Restricted  Data  or 
national  security  information  may  be 
disclosed,  it  shall  be  the  duty  of  the 
Hearing  Officer  to  assure  that  disclosure 
is  not  made  to  persons  who  are  not 
authorized  to  receive  it. 
***** 

(j)  The  Hearing  Officer  shall  endeavor 
to  obtain  all  the  facts  that  are 


reasonably  available  in  order  to  arrive 
at  recommendations.  If,  prior  to  or 
during  the  proceedings,  in  the  opinion  of 
the  Hearing  Officer  the  allegations  in  the 
notification  letter  are  not  sufficient  to 
cover  all  matters  into  which  inquiry 
should  be  directed,  the  Hearing  Officer 
shall  recommend  to  the  Manager  of 
Operations  concerned  that,  in  order  to 
give  more  adequate  notice  to  the 
individual,  the  notification  letter  should 
be  amended.  Any  amendment  shall  be 
made  with  the  concurrence  of  the 
Director,  Division  of  Safeguards  and 
Security,  DOE,  and  the  Office  of  the 
General  Counsel.  If,  in  the  opinion  of  the 
Hearing  Officer,  the  circumstances  of 
such  an  amendment  may  involve  an 
undue  hardship  to  the  individual 
because  of  limited  time  to  answer  the 
new  allegations  in  the  notification  letter, 
an  appropriate  adjournment  shall  be 
granted  upon  the  request  of  the 
individual. 

***** 

8.  Section  710.28  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§710.28  Recommendation  of  the  Hearing 
Officer. 

***** 

(c)  The  Hearing  Officer’s 
recommendation  shall  be  predicated 
upon  the  Hearing  Officer’s  findings.  If, 
after  considering  all  the  factors  in  light 
of  the  criteria  set  forth  in  this  part,  the 
Hearing  Officer  is  of  the  opinion  that  it 
will  not  endanger  the  common  defense 
and  security  and  will  be  clearly 
consistent  with  the  national  interest  to 
grant  access  authorization  to  the 
individual,  the  Hearing  Officer  shall 
make  a  favorable  recommendation; 
otherwise  the  Hearing  Officer  shall 
make  an  adverse  recommendation. 

(d)  The  Hearing  Officer’s 
recommendation  shall  be  submitted  to 
the  Manager  of  Operations  accompanied 
by  a  statement  of  the  findings  and 
reasons  supporting  the  Hearing’s 
Officer’s  conclusions. 

10.  Section  710.29  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


(b)  *  *  * 

(1)  Refer  the  matter  to  the  Hearing 
Officer  who  had  been  appointed  in  the 
individual’s  case  when  the  Manager  of 
Operations  has  not  yet  transmitted  the 
record  to  the  Assistant  Secretary  for 
Defense  Programs.  The  Hearing  Officer 
receiving  the  application  for  the 
presentation  of  the  new  evidence  shall 
determine  the  form  in  which  it  shall  be 


§  710.29  New  evidence. 
*  *  *  *  * 
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received,  whether  by  testimony  before 
the  Hearing  Officer,  by  deposition,  or  by 
affidavit. 

***** 

11.  Section  710.30  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  710.30  Actions  on  the 
recommendations. 

(a)  The  recommendations  of  the 
Hearing  Officer  shall  be  signed  by  the 
Hearing  Officer,  and  together  with  the 
record  of  the  case,  shall  be  transmitted 
with  the  least  practicable  delay  to  the 
Manager  of  Operations  concerned. 
***** 

11.  Section  710.31  is  revised  to  read  as 
follows: 

§  710.31  Recommendation  of  the  DOE 
Personnel  Security  Review  Examiners. 

(a)  The  Assistant  Secretary  for 
Defense  Programs  shall  designate  three 
DOE  Personnel  Security  Review 
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Examiners  to  conduct  a  DOE  Personnel 
Security  Review  Examination  of  the 
record  of  the  case.  The  designated 
Examiners  shall  individually  and 
independently,  without  consulting  or 
otherwise  communicating  with  one 
another,  consider  the  matter  under 
review  based  upon  the  record 
supplemented  by  such  brief  as  the 
individual  submits.  Examiners  may 
request  such  additional  briefs  as  any  of 
them  deems  appropriate,  which  will  be 
obtained  by  the  Assistant  Secretary  for 
Defense  Programs  and  provided  to  each 
Examiner.  In  any  case  where  an 
Examiner  determines  that  additional 
evidence  or  further  proceedings  are 
necessary,  the  record  may  be  returned 
to  the  Assistant  Secretary  for  Defense 
Programs  with  a  recommendation  that 
the  case  be  remanded  to  the  Manager  of 
Operations  for  appropriate  action, 
which  may  include  returning  the  case  to 
the  Hearing  Officer  and  reconvening  the 
hearing  to  obtain  additional  testimony. 


/  Rules  and  Regulations 


(b)  In  the  Examiner’s  consideration, 
each  shall  make  individual  findings  and 
recommendations  on  the  record 
supplemented  by  additional  testimony 
or  briefs  as  have  previously  been 
determined  by  an  Examiner(s)  as 
appropriate.  When  additional  testimony 
is  taken  by  the  Hearing  Officer,  a 
verbatim  transcript  of  such  testimony 
shall  be  made  part  of  the  record. 

(c)  The  Examiners  shall  not  consider 
the  possible  impact  of  the  loss  of  the 
individual's  services  upon  the  DOE 
program. 

(d)  After  consideration,  each 
Examiner  shall  individually  prepare  a 
report  of  findings  and  recommendations 
and  submit  the  report  in  writing  to  the 
Assistant  Secretary  for  Defense 
Programs.  These  findings  and 
recommendations  shall  be  fully 
supported  by  stated  reasons  supporting 
their  conclusions. 
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